UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

National Pollutant Discharge Elimination
System — Cooling Water Intake Structures
at Existing Facilities and Phase | Facilities Docket ID No.

EPA-HQ-OW-2008-0667
76 Fed. Reg. 22,174 (April 20, 2011)

COMMENTS OF RIVERKEEPER, INC., NATURAL RESOURCES DEFENSE
COUNCIL, SIERRA CLUB, WATERKEEPER ALLIANCE, EARTHJUSTICE,
ENVIRONMENTAL LAW AND POLICY CENTER, CLEAN AIR TASK FORCE,
NETWORK FOR NEW ENERGY CHOICES, CALIFORNIA COASTKEEPER
ALLIANCE, SOUNDKEEPER, INC., DELAWARE RIVERKEEPER NETWORK,
SAVE THE BAY - RHODE ISLAND, FRIENDS OF CASCO BAY, NY/NJ BAYKEEPER,
HACKENSACK RIVERKEEPER, SANTA MONICA BAYKEEPER, SAN DIEGO
BAYKEEPER, SCENIC HUDSON, AMERICAN LITTORAL SOCIETY,

AND CONSERVATION LAW FOUNDATION

Submitted via Federal Express & E-mail to: Submitted on behalf of
commenters listed above by:

Water Docket, EPA Docket Center

U.S. Environmental Protection Agency SUPER LAW GROUP, LLC

EPA West Building, Room 3334 131 Varick Street, Suite 1001
1301 Constitution Avenue, N.W. New York, New York 10013
Washington, D.C. 20004 (212) 242-2355
OW-Docket@epa.gov reed@superlawgroup.com

Dated: August 18, 2011



SUMMARY OF CONTENTS!

EXECUTIVE SUMMARY ..ottt sttt st bbb sbe e bt e nbeesbeeentee e i
DETAILED TABLE OF CONTENTS ... oottt sttt nnee s iX
l. BACKGROUND ...ttt ettt s ba e bt e s be e e be e sabeabeesbbeabee s 1
A. Factual BaCKGIrOUNG ...........oiiiiiiiiiieiee et 1
B. Statutory BaCKGrOUN ..........cooiiiiiiiiiieieieiee s 22
C. Regulatory BACKGIrOUNG ...........coiiiiiiiiieiiiieseeee s 33
1. SUMMARY OF THE PROPOSED RULE ......cccoiiiiiiiiiie et 42

I1l.  THE PROPOSED RULE FALLS WELL SHORT OF THE CLEAN WATER ACT’S
STATUTORY MANDATE, IS ARBITRARY, CAPRICIOUS, AN ABUSE OF
DISCRETION, AND OTHERWISE NOT IN ACCORDANCE WITH LAW, IS
SIGNIFICANTLY WEAKER THAN EPA’S PRIOR 316(b) RULES, AND WILL NOT
PROTECT AQUATIC RESOURCES UNLESS IT IS SIGNIFICANTLY

STRENGTHENED .....cooiiiiiieie e bbbt sb e e b e ne e 64
A. EPA’S “AppProaCh t0 BT A ...t 64
B. ENtrainment StANCards..........occviieii i 68
C. IMPINGEMENt SANAAIAS ........covveieiiee e 96
D. Standards for NEW UNITS.......cccoviiiiiiiic it 104
E. Other Critical ProVISIONS..........ccviiiiie st 108
F. CoSt-Benefit ANAIYSIS .......coveieiieiiee et 122
G. Other Applicable Federal Environmental Laws ...........cccceevieieeieciieseece e 135
IV.  ADDITIONAL REVISIONS TO THE PHASE | RULE ARE WARRANTED IN LIGHT
OF THE RIVERKEEPER I DECISION......cciiiiiiiiic et 137
V. RESPONSES TO EPA’S SPECIFIC REQUESTS FOR COMMENT .....ccoceviiiiviieciiee 139
LIST OF APPENDICES ... ..ottt ettt et e et e et e e snb e e e nns e e e nnaae e e 163
LIST OF EXHIBITS .coovocuuuiveetmmaeivesiaesesssessesssssssss s ssss s sses s 164

! To aid the reader, we have included here a one-page abridged summary of the Table of Contents, containing all of
the major headings and condensed versions of some of the subheadings.



EXECUTIVE SUMMARY

When EPA promulgates the final version of this rule in 2012, four decades will have
passed since Congress first directed the agency to stop power plant fish kills, yet the staggering
aquatic mortality continues unabated as if it were still 1972. Today, Americans use electricity to
power their cell phones and tablet PCs instead of rabbit-eared televisions, but cooling water
regulation remains frozen in time as the plants supplying that power continue to kill enormous
numbers of fish, overheat our waterways, and severely damage aquatic ecosystems using exactly
the same once-through cooling systems as they did two generations ago. Unfortunately, the
proposed rule® does little to solve this problem, despite the ready availability of modern
technology that can nearly eliminate it.

In January 1993, when George H. W. Bush was still president, Riverkeeper and several of
the other commenters sued EPA to compel issuance of the intake structure regulations mandated
by the 1972 Clean Water Act.® Late last year, Administrator Lisa Jackson wrote to
Representative Fred Upton of Michigan, who had requested that EPA delay issuance of the
Proposed Rule beyond the March 2011 deadline that was agreed upon after the courts remanded
EPA’s prior rule for existing power plant intake structures. The Administrator refused to
postpone the new rule, explaining to the Congressman:

By the time the agency takes final action in July 2012, industry will have been
waiting nearly twenty years [since Riverkeeper’s 1993 lawsuit] for the regulatory
certainty that facilitates sound investment decisions. The public will have been
waiting just as long for reassurance that the aquatic environment is being
protected. | do not want to delay any longer.”

Astonishingly, having recognized the need for both regulatory certainty and
environmental protection — and the need to end decades of inaction — EPA has now issued a
proposal that could hardly be less certain, less protective, or less expeditious. Contrary to the
Clean Water Act’s mandate, the Proposed Rule entrusts states with the task of stopping the
annual slaughter of a trillion aquatic organisms by 1,200 power plants and manufacturers — one
plant at a time. Worse yet, the Proposed Rule then burdens those state agencies with a complex
yet indeterminate, subjective, standardless and undeniably lengthy case-by-case process that
EPA knows full well cannot be effectively accomplished. The only “regulatory certainty” EPA
has bestowed upon industry is the certainty of knowing that they can continue to run their plants
with antiquated technology and thereby Kill fish with impunity. Meanwhile, the public has been
deprived of any semblance of reassurance that the aquatic environment is being protected.

2 See 76 Fed. Reg. 22,174 (April 20, 2011) (National Pollutant Discharge Elimination System — Cooling Water
Intake Structures at Existing Facilities and Phase | Facilities) (the “Proposed Rule”).
% See Cronin v. Reilly, 93 Civ. 0314 (SDNY).

* Letter from Administrator Lisa P. Jackson to Congressman Fred Upton, December 16, 2010, at 1 (emphasis
added), submitted as Exhibit 1 to these comments. Hereinafter, all citiations to comment exhibits include the exhibit
number in this format: (Exh. #). In additon, Appendices A through I are also submitted herewith.



These comments make the following key points:”

The Proposed Rule is Illegal and Will Not Protect the Environment

Approach to “Best Technology Available” (BTA)

EPA proposes to unlawfully reject uniform, national, categorical, technology-based, and
technology-forcing standards in favor of case-by-case assessments of consequential water
quality effects. EPA begins with an unlawful premise that a technology must be capable of
being implemented universally as a prerequisite for setting national categorical standards and
proceeds to ignore nearly all of the fundamental precepts that Congress established as the
foundation of the Clean Water Act’s technology-based framework.

EPA'’s reliance on open-ended cost-benefit considerations is unlawful. While not
prohibited, cost-benefit analysis can be used only as a secondary tool to screen out absurd
results and not as a primary decision-making criterion based on the flawed cost-benefit
balancing exercise EPA has attempted here. Congress knew that attempts to quantify and
monetize environmental benefits would hinder regulation, rather than improve it. EPA’s
cost-benefit folly in this rulemaking illustrates exactly why Congress meant to constrain
EPA’s discretion in that regard.

Entrainment

The Proposed Rule does little to change the unacceptable status quo and protect the
aquatic environment from entrainment. EPA should establish an entrainment standard
based on closed-cycle cooling as envisioned in the agency’s Option 3. The agency had
before it a regulatory option — a national categorical standard based on the performance of
closed-cycle cooling systems (Option 3) — that would protect the environment at a reasonable
cost to industry, create jobs, and cause no significant adverse effects on the environment,
electric reliability, or consumer prices. EPA unlawfully rejected that option in favor of
preserving the status quo. Closed-cycle cooling is a feasible and readily affordable
technology. A national, categorical entrainment standard based on that technology could
include a narrow safety-valve variance to properly take account of site-specific factors for
those plants fundamentally different than the majority. Parameters for such a variance are
proposed below.

Contrary to industry’s hyperbolic claims, Option 3 would not cause electric reliability
problems and would barely increase electricity prices. EPA estimates that if the total cost of
Option 3 were to be passed on to ratepayers, those costs would total only $1.47 per month
per household. Conversely, if 100 percent of the costs fell upon power companies, the
majority of parent entities would incur annualized costs of less than one percent of revenues.
Further, assuming none of those costs could be passed on, plant retirements caused by Option

> These comments are submitted without waiver of, or prejudice to, any previously stated positions (or, potentially,
any future positions) taken in litigation or adjudication with respect to contested aspects of power plant permitting
and cooling water intake regulation (including, without limitation, the illegality of formal cost-benefit analyses in
this context). The commenters reserve all rights in this regard.



3 would represent less than 1.5 percent of total capacity, which could be easily replaced by
new, cleaner generation.

EPA’s economic findings are unambiguous: the stronger the regulation, the greater the
boost to the economy and job creation. At either discount rate EPA used in its analysis,
Option 3 creates jobs and stimulates the economy to a greater degree than any of the other
options. At a 7 percent discount rate, it produces 10,102 new jobs under EPA’s analysis, but
the actual benefits to the economy of Option 3 are likely much greater. Option 3 is therefore
a job-creating rule that will improve the economy.

EPA’s national cost-benefit analysis is deeply flawed and illegal. These comments and the
attached reports of the Stockholm Environment Institute (“SEI”’) and Powers Engineering
identify significant flaws in EPA’s national cost-benefit analysis. Making only partial and
conservative corrections to EPA’s analysis, the monetizable benefits of a national standard
based on the performance of closed-cycle cooling systems (Option 3) exceed its costs.

In place of Option 3 (or Option 2, a watered-down version of Option 3), EPA has illegally
substituted Option 1, a case-by-case decision making process that is legally infirm. A
nationally uniform entrainment standard based on the performance of closed-cycle cooling
systems, like Option 3, is technologically and economically feasible. Therefore, EPA’s case-
by-case approach to standard setting (Option 1) is a wholesale abdication of its statutory
duties.

The Proposed Rule will turn permitting proceedings into an endless quagmire because
states are incapable of developing permit requirements in the absence of national
categorical standards. As states repeatedly have told EPA and EPA has itself recognized,
state permitting agencies lack the resources to undertake or review the multiple engineering,
biological, economic and other studies that the Proposed Rule requires as a condition of
permitting. States are particularly incapable of conducting cost-benefit analysis in the
context of NPDES permit proceedings, but the Proposed Rule contemplates 1,200 such
analyses in the coming years (one for every plant subject to the rule), even though EPA itself,
with all of its resources and many years to do it, has still never come close to monetizing
more than a few percent of the benefits in its national rulemakings under Section 316(b).

OMB took EPA'’s illegal and weak proposal and made it worse. The agency sent OMB a
proposal designed around a case-by-case format in which state permitting authorities would
begin with a rebuttable presumption that closed-cycle cooling was the best technology
available. EPA also sought to avoid making cost-benefit analysis a primary consideration,
using it only to eliminate extreme results under a “wholly disproportionate” test. That
regulatory approach was insufficient to begin with, but OMB further weakened it, leaving a
completely rudderless decision-making process that allows state agencies to consider an
open-ended set of factors the director deems to be “relevant” and then choose the
technologies the agency deems “warranted.” The Proposed Rule now invites those
permitting directors to determine that “no additional control requirements are necessary
beyond what a facility is already doing.” OMB’s changes thus render the entire rule an
elaborate ruse for doing nothing at all.



Impingement

EPA should establish a national categorical impingement standard based on closed-cycle
cooling. The Proposed Rule does not do this, but instead provides a choice among options
that are clearly less protective.

EPA should also establish an additional impingement standard based on the 0.5 ft/s
velocity limit and allow a carefully crafted variance for facilities that legitimately cannot
meet it. Because the velocity limit will not eliminate impingement, EPA should also retain
the requirements to install protective devices on travelling screens, install barrier nets for
shellfish in marine waters, and provide a mechanism for “entrapped” fish (for example, those
caught in a forebay) to escape.

Although EPA found that reducing intake velocity to 0.5 feet per second would be more
protective than other impingement mortality standards it considered, EPA nevertheless
gave existing facilities the choice between the velocity limit and meeting a twelve-percent-
annual impingement mortality standard (i.e., meaning that no more than twelve percent of
impinged fish may die in a given year). The twelve-percent standard, however, is not only
weaker than the velocity limit but would also require extensive monitoring and latent
mortality testing that will inevitably lead to vague, controversial and inconclusive results as
to the percentage of impinged fish that have survived impingement.

To measure performance against the twelve percent standard, plant operators would be
required to hold impinged organisms for 24 to 48 hours, yet latent impingement mortality
can occur 96 hours after the impingement event. Moreover, there are no agreed-upon
protocols for handling and holding impinged fish, and it is difficult to determine whether fish
have died from impingement or some other cause. Because certain species are more
susceptible to impingement and less likely to survive, the twelve percent standard would
disproportionately affect those species, and would cause plant operators to seek to invoke a
provision of the Proposed Rule that would allow permit writers to exclude certain species
from monitoring requirements and calculations.

Definition of “New Unit”

EPA should revert to the new units definition and standards that it proposed to OMB with
minor revisions suggested below. The version of the proposed rule that EPA sent to OMB
would have required all replacements, repowerings, and rebuilt power plants to meet
standards based on closed-cycle cooling because those plants have the ability to include
closed-cycle cooing systems as part of the initial design of the rebuilt, repowered or
replacement plant. But OMB modified those provisions such that only “new units at existing
facilities,” a very narrowly defined class of entities, now have to meet the closed-cycle
cooling standards. That OMB change would allow the operators of the worst fish-killing
plants in the country to demolish their plants and rebuild entirely new plants from scratch
without having to install modern equipment.



Other Critical Provisions

e EPA should define and protect “species of concern.” Previously, EPA has explained that
“species of concern” are species that may be “in need of conservation actions, but are not
currently listed as threatened or endangered under State or Federal law.”® Sadly, a decades-
long backlog of endangered species listings means that hundreds of species whose claims to
endangered or threatened status are supported by substantial scientific evidence fit into this
category. EPA should define and extend additional protections to species of concern, as it
did in the original Phase Il rulemaking.

e EPA should prevent states from excluding any species from the rule’s scope. The
provision contained in proposed 40 CFR § 125.98(c)(6), mentioned above in the context of
impingement, should be revised to prevent state permit directors from excluding “other
specific species,” which are neither invasive nor naturally moribund, from monitoring,
sampling, and study requirements. Since BTA determinations and compliance with BTA
standards will be in large part determined through monitoring, sampling and studies, this
“species of [no] concern” provision would allow states to simply ignore, rather than
minimize, mortality to certain species.

e EPA should assume that entrainment mortality is 100 percent in all cases. Assessing
entrainment mortality on a site-specific and species-specific basis is administratively
unworkable. It will lead to significant delays in the permitting of cooling water intake
structures, for little, if any, gain. EPA should presuppose, in all cases, that entrainment
mortality is 100 percent.

e EPA should specify minimum monitoring requirements. EPA lays out its minimum
expectations with respect to monitoring practices in the preamble, but then, inexplicably,
leaves the final determination to state regulators. It is inefficient for each state to reinvent
monitoring requirements dozens of times — once for each facility. EPA should specify in the
rule uniform minimum monitoring requirements that meet the expectations it laid out in the
preamble.

e EPA should prohibit the use of freshwater for once-through cooling in arid regions or
those at risk of drought. BTA must be defined to require reclaimed water use as the
potential benefits of using reclaimed water for power plant cooling are immense and would
result in additional environmental protection and water savings and improved reliability at
both once-through and closed-cycle facilities that utilize freshwater intake. EPA’s proposed
approach fails to fully recognize either the availability of reclaimed water or the public and
environmental benefits of using reclaimed water for cooling and fails explicitly to require
local consideration of this readily available option.

e EPA should not exempt cooling water withdrawals that are also used for desalination. The
proposed exclusion of seawater used for both cooling and desalination from the definition of
“cooling water” would allow the power plant to contend that the water is drinking water and

® 69 Fed. Reg. 41,576, 41,587 (col. 1) (July 9, 2004) (National Pollutant Discharge Elimination System — Final
Regulations to Establish Requirements for Cooling Water Intake Structures at Phase Il Existing Facilities).
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the desalination plant to contend that the water is cooling water, leaving the withdrawal
completely unregulated, contrary to the intent of Section 316(b).

EPA should require that if a calculation baseline is used by permit writers, it must reflect
the actual operation of the facility, not a fictional “full flow” baseline. EPA acknowledges
that one of the most “challenging” aspects of the 2004 Phase 11 rule was the calculation
baseline; EPA claims to have developed an approach that does not use a calculation baseline.
In fact, EPA has just punted the calculation baseline issue to the states. Consequently, EPA
should either make clear in the rule that no calculation baseline can be used in implementing
the rule or, if a calculation baseline may be used, then the rule should require that the
operational component of the calculation baseline — which is the most controversial baseline
issue — reflect actual plant operation, not a fictional “full-flow” baseline.

EPA should remove the special site-specific BTA determination for nuclear facilities. Itis
extremely unlikely that a BTA requirement could conflict with NRC requirements because
the cooling water system used to condense steam used in generating electricity (which is the
subject of this rulemaking) is completely separate from and independent of the “service
water” system which cools reactors, spent fuel pools and other critical plant systems in the
event of an accident. Moreover, existing NRC regulations adequately address proposed
changes to a nuclear facility, rendering an additional process unnecessary and potentially
confusing as part of a BTA determination. At a minimum, EPA should revert to the version
of the nuclear facility provision contained in the version of the proposed rule sent to OMB.

EPA should require interim measures to protect aquatic ecosystems until long term
compliance solutions are in place. We request that EPA include in the rule a requirement
for interim measures that most plants can use to reduce their intake of cooling water,
particularly at peak spawning times. Such measures could include installation of variable
speed pumps or drives at peaking facilities or scheduling regular maintenance outages during
peak spawning periods whenever feasible. Until full compliance at a site is achieved, these
interim measures should be implemented as NPDES permit conditions, without allowing
them to supplant permanent measures.

EPA should clarify that only offshore seafood processing facilities, not onshore facilities,
are exempt from the Rule. EPA intended to exempt seagoing vessels from the rule because
of concerns about space limitations and retrofits that could compromise the seaworthiness of
drilling rigs, liquefied natural gas terminals, and fishing boats. But EPA should include the
word “offshore” before “seafood processing facilities” in its exemption at 40 C.F.R. §
125.91(d) to make it clear that only vessels, and not coastal fish processing plants, are
exempt.

EPA must consult with the National Marine Fisheries Service and the Fish and Wildlife
Service. EPA must obtain the opinions of its sister federal agencies on the Proposed Rule’s
impact upon threatened and endangered species and the advisability of reasonable and
prudent alternatives, such as a nationally uniform closed-cycle cooling standard. In declining
to set such a standard, EPA is authorizing existing facilities to continue to take endangered
species and to adversely modify habitat that is critical to multiple endangered species.
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Cost-Benefit Analysis

If EPA persists in employing a cost-benefit analysis for the national rulemaking (which is
neither required, nor useful) that analysis must be significantly improved by valuing more
of the benefits in the manner suggested by economists Frank Ackerman and Elizabeth
Stanton in their attached Stockholm Environmental Institute (SEI) comments. Not only
does EPA’s approach to cost-benefit analysis exceed the restrictions imposed by Congress
(as noted above), EPA also vastly underestimated the benefits and overestimated the costs of
the rulemaking options. EPA used old data which do not reflect current conditions and fish
kill levels and then monetized only a very small fraction of the benefits. EPA also used a
misleading and distorted industry model, rather than its own model, and thereby overstated
the costs by approximately a factor of two. A more accurate cost-benefit analysis, (although
still limited by existing economic tools) shows that the benefits of Option 3 clearly exceed
the costs.

The substantial shortcomings in EPA’s cost-benefit analysis demonstrate conclusively why
state permitting agencies should be forbidden from considering costs in relation to benefits
in the site-specific context. No cost-benefit analysis is to be conducted under EPA’s Phase |
rule for new facilities, the new oil rig regulations in the Phase 111 rule, or the “new units”
requirements of this rule. None should be conducted by states under this rule either.

However, to the extent that states are authorized to conduct site-specific cost-benefit
analyses for existing facilities, EPA should set very specific requirements for states to
follow, as suggested by Ackerman and Stanton in the attached SEI comments, so that such
analyses do not undermine the purpose of the rule and of Section 316(b) — to minimize the
adverse environmental impacts of cooling water intake structures using the best technology
available.

Revision to the Phase | Rule

EPA should make clear in the regulatory text of the Phase I rule that a facility choosing
Track Il must aim for 100 percent of the entrainment and impingement reductions of
Track I, and if it falls short within 10 percent, that will be acceptable, but may not aim for
90 percent and achieve only an 89 percent reduction. EPA is proposing to delete the
references to “restoration measures” in the Phase | rule because the Second Circuit held in
Riverkeeper | (and again in Riverkeeper 11) that the statute does not authorize use of such
measures to comply with Section 316(b). At the same time, EPA should make an additional
revision to the Phase I rule in order to implement the finding of the Second Circuit in
Riverkeeper | that under Track Il, it would be inappropriate for EPA to use 90 percent as a
benchmark and allow an additional margin of error in measuring compliance with that
benchmark.

viii
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BACKGROUND

A. Factual Background: Once-Through Cooling Causes Adverse Environmental
Impacts of Staggering Proportions.

Power plants and other industrial facilities use cooling water intake structures to
withdraw massive volumes of water from natural waterbodies for cooling. The overwhelming
majority of that water is drawn by plants using “once-through” cooling systems, which, as their
name suggests, do not recirculate cooling water after its use. Instead, they pump cold water
through a condenser just once, return the now-heated water to the water body from which it was
withdrawn, and continually draw more cold water for further cooling.

The profligate withdrawal of such large volumes of water causes — as EPA first explained
a decade ago — “multiple types of undesirable and unacceptable adverse environmental impacts,”
including but not limited to entrainment and impingement; reductions of threatened, endangered
or other protected species; damage to critical aquatic organisms, including important elements of
the food chain; diminishment of a population’s compensatory reserve; losses to populations
including reductions of indigenous species populations, commercial fisheries stocks, and
recreational fisheries; and stresses to overall communities and ecosystems as evidenced by
reductions in diversity or other changes in system structure and function.’

In the Riverkeeper | case, the Second Circuit observed that “[t]he environmental impact
of [cooling water intake] systems is staggering: A single power plant might impinge a million
adult fish in just a three-week period, or entrain some 3 to 4 billion smaller fish and shellfish in a
year, destabilizing wildlife populations in the surrounding ecosystem.”®

Not only have EPA and the courts previously recognized and documented the staggering
adverse environmental impacts of once-through cooling systems, but other federal and state
agencies, and biologists and other professionals in the private sector have as well. In the
preambles to the Phase I, Phase Il and Phase 11 rules, EPA included lengthy discussions of these
impacts under the heading “Environmental Impact(s) Associated with Cooling Water Intake
Structures.”® Astonishingly, in this rulemaking, the agency did not even bother to include (or,

" 66 Fed. Reg. 65,256, 65,292 (Dec. 18, 2001) (Final Rule - National Pollution Discharge Elimination System:
Regulations Addressing Cooling Water Intake Structures for New Facilities); see also 69 Fed Reg. at 41,586.

® Riverkeeper v. EPA, 358 F.3d 174, 181 (2d Cir. 2004) (hereinafter “Riverkeeper 17).

° 65 Fed. Reg. 49,060, 49,071-75 (col. 3) (Aug. 10, 2000) (National Pollution Discharge Elimination System—
Regulations Addressing Cooling Water Intake Structures for New Facilities); 66 Fed. Reg. at 65,262 (col. 3); 67
Fed. Reg. 17,122, 17,136-40 (col. 1) (Apr. 9, 2002) (National Pollution Discharge Elimination System—Proposed
Regulations to Establish Requirements for Cooling Water Intake Structures at Phase Il Existing Facilities); 69 Fed.
Reg. at 41,586-90 (col. 1); 69 Fed. Reg. 68,444, 68,461-66 (col. 2) (Nov. 24, 2004) (National Pollution Discharge
Elimination System—Proposed Regulations To Establish Requirements for Cooling Wat